For Your Information

The Department of Energy's Office of General Counsel has issued Enforcement Guidance on
Showerheads and announced publically that they have withdrawn the draft interpretive rule on
showerheads. The attached guidance explains how the Department intends to enforce the 1992 law and
provides manufacturers a two-year grace period before certain enforcement action will be taken.

Showerhead Enforcement Guidance
Issued: March 4, 2011

On February 3, 2011, the Department of Energy withdrew from OMB review, as unwarranted, the draft
interpretative rule setting out the Department’s views on the definition of a “showerhead” under the Energy
Policy Conservation Act (EPCA) — and we formally withdraw that draft interpretive rule from consideration
today. Nevertheless, to provide certainty to all stakeholders, the Department has decided to issue this brief
enforcement guidance setting forth how it intends to enforce the law enacted by Congress in 1992 — yet do so
in way that avoids needless economic dislocation.
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In May 2010, the Department of Energy issued a draft interpretative rule on the definition of a “showerhead”
under EPCA. Over the prior year, the Department had received several complaints alleging that certain
showerhead products exceed EPCA’s maximum water use standard of 2.5 gallons of water per minute (gpm)
for a showerhead, defined by statute as “any showerhead (including a hand held showerhead), except a safety
shower showerhead.” Both the water use standard and the all encompassing definition of a showerhead were
written into law by Congress in 1992. See 42 U.S.C. §§ 6295(j)(1), 6291(31)(D). DOE simply adopted the
statutory language in its regulations in 1998. See 10 CFR §§ 430.32(p), 430.2.

In the course of investigating these complaints, the Department learned that some had come to believe that a
showerhead that expels water from multiple nozzles — like a trident with three nozzles or an octopus with
eight — constituted not a single showerhead but rather multiple showerheads and thus could exceed the
maximum permitted water use by a multiple equal to the number of nozzles on the showerhead. Some
examples are pictured below.

We cannot reconcile the view that a showerhead with multiple nozzles is actually multiple showerheads with
EPCA’s language or intent. Indeed, it has always been the Department’s view that when Congress used the
term “any showerhead” it actually meant “any showerhead” — and that a showerhead with multiple nozzles
constitutes a single showerhead for purposes of EPCA’s water conservation standard. Thus, the Department’s
existing authority to enforce EPCA’s water conservation requirements authorizes DOE to take enforcement
action against the manufacturers of such products that exceed the 2.5 gpm maximum. See 42 U.S.C. 6302-04;
10 CFR Part 430, Subpart F.



Nevertheless, we were keenly aware that the Department had never taken any enforcement action
whatsoever in the almost nineteen years since the law was enacted, and that this failure could certainly have
contributed to the misinterpretation of the law. So, to ensure fairness to all concerned, the Department
decided not to take immediate enforcement action but instead to issue a draft interpretative rule on the
definition of the term “showerhead.” We further set out a comment period in order to ensure public
participation. In response, DOE received numerous comments, many of which provided useful technical,
engineering, and market information. DOE has reviewed the record closely, with the goal of balancing our
obligation to enforce Congress’s 1992 requirement and our determination to avoid any needless economic
disruption.

After careful consideration, the Department removed the interpretative rule from OMB review in early
February, and we formally withdraw it today. We have come to the conclusion that the term “any
showerhead” has been, and continues to be, sufficiently clear such that that no interpretive rule is needed. In
essence, multiple spraying components sold together as a single unit designed to spray water onto a single
bather constitutes a single showerhead for purposes of the maximum water use standard. As such, it does not
apply to tub spouts, locker room showers, emergency showers, or to nozzles where water can be diverted to a
hand sprayer but the sprayer cannot run at the same time as the main nozzle. Thus, consistent with the
Department’s test procedure, to determine whether a manufacturer’s showerhead complies with the 2.5 gpm
standard set by Congress, the Department will measure a showerhead’s water use by turning all of a unit’s
sprays and nozzles to their maximum flow settings. This is consistent with the industry standard incorporated
in the statute, and with Congress’s plain language and intent in establishing a maximum water use
requirement for showerheads.

While EPCA affords DOE broad authority to enforce compliance with the showerhead standard, we believe it is
crucial to strike the right balance between DOE’s obligation to enforce the law, and our determination to avoid
any needless economic disruption. To begin, we note that, as with all EPCA-covered products, the
Department’s regulations apply only to the manufacture of products and the sale of products by
manufacturers or private labelers. The Department does not regulate the behavior of consumers or how they,
an architect, or a homebuilder may wish to design a shower. Nor do DOE’s showerhead regulations reach
either retail market inventories or the after-market installation of showerheads by plumbers.

We further understand that some manufacturers may have made design and production decisions based on
their apparent misunderstanding of how to measure compliance with Congress’s 2.5 gpm standard. Needless
to say, requiring manufacturers to remove from the market (and perhaps destroy) products based on this
misunderstanding would be wasteful both economically and in terms of a variety of resources. In recognition
of this, the Department will exercise its inherent discretion in applying its enforcement authority to
manufacturers who were measuring the water flow from each spraying component separately to determine
compliance with Congress’s 2.5 gpm standard. Specifically, the Department will provide an enforcement grace
period of two years from today to allow such manufacturers to sell any remaining non-compliant multi-nozzle
products, and to give manufacturers the opportunity to adjust their product designs in order to ensure
compliance with EPCA and the Department’s regulations.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


